4. Code of Conduct Complaints

Headline figures
» We received 228 new complaints, down 22% on 2012/13.

» We referred 6 investigation reports to either a standards committee or the Adjudication Panel
for Wales, down 70% on 2012/13.

» We closed 229 cases, down 38% on 2012/13.
» We had no investigations older than 12 months open at 31 March 2014.

Complaints received

The table below gives a breakdown of the code of conduct complaints received by type of authority.

2013/14 2012/13
Community Council 115 140
County/County Borough Council m 150
Fire Authority 2 0
National Park 0 0
Police Authority 0 1
Total 228 291

It is particularly pleasing to see that the number of code of conduct complaints have continued to

fall. The new local resolution arrangements introduced by local authorities over the past year or so is
clearly having the desired effect with the decrease of 22% of complaints to this office compared with
the previous year. It is now our practice under these new arrangements to refer ‘low level’ complaints
made by one member against another, such as allegations of failures to show respect and consideration
of others under paragraph 4(b) of the code, to authorities’ monitoring officers to be dealt with locally.

We have also continued with the approach adopted last year of writing to the local Monitoring
Officer when the Ombudsman is minded not to investigate a complaint, or, having commenced an
investigation, is minded to close the case. This will arise when it is judged that even if the Standards
Committee did find that there had been a breach of the Code, it would be unlikely to apply a sanction.
It will then be for the Monitoring Officer to consider the matter. If they take a different view on the
likelihood of the Standards Committee applying a sanction should they decide that there has been a
breach of the Code, then the investigation is transferred to them for local consideration. During the
past year, 16 such complaints were referred to monitoring officers, of which 1 was called in for local
investigation.
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Nature of Code of Conduct complaints

As in previous years, the majority of complaints received during 2013,/14 related to matters of ‘equality and
respect. In 201314 this was 36% of the code of conduct complaints received compared to 35% in 2012/13.
The next largest areas of complaint related to disclosure and registration of interests (21%), and integrity (20%).
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Summary of Code of Conduct complaint outcomes

Of the Code of Conduct cases considered in 2013/14, the majority were closed under the category
shown below as ‘Closed after initial consideration’. This includes decisions such as:

» there was no ‘prima facie’ evidence of a breach of the Code

» the alleged breach was insufficiently serious to warrant an investigation (and unlikely to attract a
sanction)

» the incident complained about happened before the member was elected (before they were bound
by the Code).

Complaint about a public body 2013/14 2012/13
Closed after initial consideration 176 283
Complaint withdrawn 12 12
Investigation discontinued 8 18
Investigation completed: No evidence of breach 10 23
Investigation completed: No action necessary 17 15
Investigation completed: Refer to Standards Committee 5 15
Investigation completed: Refer to Adjudication Panel 1 5
Total Outcomes — Code of Conduct complaints 229 371

(A detailed breakdown of the outcome of Code of Conduct complaints investigated, by local authority,

during 2013/14 is set out at Annex C.)




Not only have the number of code of conduct complaints to the office decreased over the past year,

notable is the reduction in the number of cases referred to either an authority’s standards committee
or to the Adjudication Panel for Wales, which fell significantly from 20 in 2012/13 to 6 in 2013/14. This
is partly attributable to the effects of the High Court judgement on the Calver case in 2012. The ruling
on this case, concerning a member's freedom of expression attracting enhanced protection under

the Human Rights legislation when comments made are political in nature, has had an impact on

the application of paragraph 4b of the Code of Conduct relating to treating others with respect and
consideration. Taking account of the ruling that politicians need to have ‘thicker skins, the bar has now

been raised on what the Ombudsman refers to a Committee or the Panel.

Decision times

Below are the decision times for code of conduct complaints. The time targets set for code of conduct

complaints are similar to those for complaints about public bodies, that is:

» at least 90% of all complainants to be informed within 4 weeks whether Ombudsman will take up

their complaint (from the date that sufficient information is received)

» to conclude all cases within 12 months from the point that a decision is made to take up a complaint

(that is, to commence investigation of a complaint).

Decision times for informing complainants we will take up their complaint
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Decision times for concluding code of conduct investigations
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In respect of the first target, we actually achieved this 81% of the time, and it is a little disappointing
that we have not been able to achieve the 90% target in respect of code of conduct complaints
and that we were unable to sustain our performance in 2012/13. This will be a matter that we will be
looking to address in the year to come therefore.

With regard to the second target, and on a much more positive note, we are particularly pleased that
we achieved a 100% success rate for completion of code of conduct investigations within 12 months.
When looking back on previous Annual Reports it can be seen that our performance on code of
conduct cases has been improving year on year. It is especially pleasing when comparing the position
to three years ago when only 63% of code investigations were concluded in under 12 months. Against
that position, the fact that over the past year 85% of investigations were completed in less than 9
months is even more gratifying.

Standards Committee and Adjudication Panel for Wales’s Hearings — Indemnity Cap

The PSOW has previously made clear concerns about the levels of indemnity enjoyed by members
who are accused of a breach and the need for this to be addressed. This is particularly of concern
when considering the best use of public money, especially when all publicly funded organisations are
working within a very difficult financial climate. By having unlimited indemnity, it is possible for cases
before tribunals to last for months or even longer, with counsel being engaged at very considerable
cost. Following discussions with the WLGA a proposed ceiling of £20,000 was agreed. Good progress



has been made by local authorities in introducing such a cap over the past year or so. However, it is
disappointing that a couple of councils who have an insurance arrangement in place for indemnity have
stated that they are unable to fall in line due to insurance companies resisting such a ceiling.

Welsh Government Ministers had previously indicated that they may consider addressing this matter
through legislation if wholesale voluntary agreement could not be secured. This is a matter which may
therefore need to be re-raised in the forthcoming year.




